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Response: While marine mammals,
migratory seabirds and endangered
species are protected under these acts,
NOAA believes that the higher penalties
afforded under the MPRSA will provide
a stronger deterrent. -

The MBTA sets maximum criminal
fines at either $500 or $2.000 per
violation, depending on the violation.
The MMPA sets maximum civil
penalties at $10.000 and maximum
criminal fines at $20.000. The ESA sets
maximum civil penalties at $500, $12.000

~ $25,000 per violation, depending on

ie violation; maximum criminal fines
are set at $50,000. (All three statutes
also provide for imprisonment for
criminal violations.)

The MPRSA (under section 307}
allows NOAA to assess civil penalties
as high as $50.000 for each violation. In
addition. monies collected under the
MPRSA are aveilable to enhance the
National Marine Sanctuary Program.

(18} Comunent: Many commenters
stated fishing should not be prohibited
within the Sanctuary. Instead, fisheries
resource reguiation should remain under
the jurisdiction of the State of
California, the National Marine
Fisheries Service [NMFS) and the
Pacific Fisheries Management Council
(PFMC). Other commenters requested
NOAA to regulate harmful fishing
activities such as gill-netting and shark
finning. NOAA's position should be
clarified in the FEIS/MP. ‘

Response: Fishing is not being
regulated as part of the Sanctuary
regime and is not included in the
Designation Document as an activity
subject to future regulation. Fisheries
management will remain under the
existing jurisdiction of the State of
California, NMFS and PFMC. Sanctuary
prohibitions that may indirectly affect
fishing activities have been written to
explicitly exempt aquaculture, kelp
harvesting and traditional fishing
activities. A

Existing fishery management ggencies
are primarily concerned with the -
regulation and management ofgfish
stocks for a healthy fishery. In contrast,
the sanctuary program has a different
and broader mandate under the MPRSA
to protect all sanctuary resources on an
ecosystem wide basis. Thus, while
fishery agencies may be concerned
about certain fishing efforts and
techniques in relation to fish stock
abundance and distribution the
Sanctuary program is also concerned
about the potential incidental impacts of
specific fishery technique oa all
sanctuary resources including benthic
habitats or marine mammals as well as
the role the target species plays in the
health of the ecosystem. In the case of

the Monterey Bay area fish resources
are already extensively managed by

existing authorities.

” Should problems arise in the future
NOAA would consult with the State,

i\ PFMC and NMFS as well a: the industry
(\to determine an appropriate course of

action.

(17} Comunent: Many commenters
requested NOAA to prohibit motorized
aircraft from flying over the Sanctuary.
Other commenters stated Federal
Aviation Regulations (FARs) already
adequately protect Sanctuary resources
from aircraft impacts, making additional
regulations unnecessary. In-addition,
new reguiations may hinder cooperative
emergency response plans, routine
helicopter operations. and rescue
attempts,

Response: The regulations prohibit
flying motorized aircraft at less than
1.000 feet above the Sanctuary within
four zones. Generally, these zones are
from Point Santa Cruz north, Carmel
Bay south {overlapping the California
Sea Otter Game Refuge), and around
Moes Landing and Elkhom Sl;wd: (vee
appendix II for specific zones).

NOAA recognizes that overflights are
regulated under the FARa. Uanlike the
FARs, however, Sanctuary overflight
regulations are intended to protect the
living marine resources of the Sanctuary
from disturbance by low-flying aircraft .
and in this case require flying at higher
altitudes than normally required by the
FARs. The prohibition does not apply to

overflights that )

{1) Are necessary to respoad to an
emergency threatening life, property or

~ the environment;

(2) Are necessary for valid law
enforcement purposes or

(3) Conducted by the Department of
Defense and specifically exempted by
NOAA after consultation with that
Department. .

(18) Comument: A more precise
definition of “thrill craft” is needed.

Response: NOAA has changed the
term “thrill craft” in the proposed
regulations to “motorized personal
water craft” [MPW(C) in the final
reguiations and revised the definition to
include vessels up to fifteen feet. This
category of vessel was seiected because
of the threat posed to Sanctuary
resources by their operatian.

(19) Comment: Thrill craft should be
prohibited throughout the Sanctuary.
The danger these craft pose to the
biological resources of the area, such as
marine mammals and kelp beds, as well
as other users of the ares such as divers
and surfers necessitates a prohibition or
regulation of water craft In
addition. MPWC should be prohibited in

“areas of biological significance.”

including those with high human-use
levels such as beaches; diving,
swimming and surfing areas: state
parks: and reserves. Besides the
potential danger to recreationists,
MPWC disrupt low-intensity area uses.
In addition, many commenters found the
operation of MPWC to be incompatible
with the existence of the Sanctuary for
reasons unquantifiable.

Response: NOAA recognizes the
threat posed by MPWC operation to the
conservational, recreational, ecological
and esthetic resoarces and qualities of
the Sanctuary. As a result, the
regulations have been revised to
prohibit the operation of MPWC within
the Sanctuary, except within four zones
and access routes (15 CFR 944.5{a)(8)).
Generally, these areas are located off
the harbors of Pillar Point, Santa Cruz.
Moss Landing, and Monterey. They
were chosen to avoid injury to kelp
beds. sea otters and other marine
mammals, seabirds and other marine
life and to minimize conflicts with other
recreational nsers and because these
areas are accessibie from launch areas
and encompass areas traditionally used
by MPWC. Restriction of MPWC
operation to these areas of the
Sanctuary will also reduce esthetic
disturbance.

A prohibition of MPWC operation in
the Sanctuary except in the four areas is
designed to increase resource protection
while still allowing opportunities for this
form of recreation in the Sanctuary. .
There has been at least one reported
collision in the Monterey Bay area
between a jet ski and sea otters.
Collisions with and other disturbance of
marine mammals elsewhere from
MPWC have also occurred. The small
size, maneuverability and high speed of
these craft is what causes these craft to
pose a threat to resources. Resources
such as sea otters and seabirds are
either unable to avoid these craft or are
frequently alarmed enough to
sigmificantly modify their behavior such
as cessation of feeding or abandonment
of young. Also other, more benign. uses
of the Sanctuary such as sailing,

" kayaking. surfing and diving are

interfered with during the operation of
MPWQC. Further, as indicated above,
restriction of operation of MPWC to the
specified zones and access routes will
reduce esthetic disturbance. The zones
and access routes where the MPWC can
still operate allow the MPWC operators
to continue this form of recreation albeit
in areas awey from those other farms of
recreation and beyond those arees
inhabited by marne mammais and
seabirde and other sensitive marne life.
By establishing defined MPWC



